IN THE UNI TED STATES DI STRI CT COURT
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LORI A. REPPERT,
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Plaintiff No. 05-CV-01403
VS.
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DONALD FRENCH,

M CHAEL FAULKNER, *
THOVAS SEDOR,

MARK MARI NG,

W LLI AM LAKE and
Cl TY OF ALLENTOWW,

N N N N N N N N N N N N N N N

Def endant s

APPEARANCES:
RI CHARD J. ORLOSKI, ESQUI RE
On behal f of Plaintiff

DONALD E. WEAND, JR , ESQU RE
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants’ NModtion
for Summary Judgnment filed February 9, 2006. Plaintiff’s

Response to Defendants’ Mdtion for Sunmmary Judgnment was filed

. On August 30, 2006 at the conmencenent of trial, counsel verbally

agreed on the record to anend the caption to change the designation of
def endant “W/I|iam Faul kner” to read “M chael Faul kner” in order to reflect
the correct nane of O ficer Faul kner.



March 17, 2006. For the reasons expressed bel ow, we grant in
part and deny in part Defendants’ Mdtion for Summary Judgnent.
Specifically, we grant Defendants’ Mdtion for Sumrary
Judgnent on Count One regardi ng defendant WIIliam Lake based upon
the doctrine of qualified imunity. Mreover, we grant
defendant’s notion regarding Counts Five (Cvil Conspiracy), Six
(Policy of Racial Profiling) and Seven (Rouge Policy of
Warrantless Strip Searches). In all other respects we deny
def endants’ notion for sunmary judgnent, because there are
genui ne issues of material fact regarding whether plaintiff gave
consent to search her person and car and regardi ng her responses

to the questions of various police officers.

JURI SDI CT1 ON AND VENUE

Jurisdiction is based on federal question jurisdiction
pursuant to 28 U.S.C. 88 1331, 1343, and 42 U S.C. 8§ 1983. Venue
is proper pursuant to 28 U S.C. § 1391(b) because the events
giving rise to the clains allegedly occurred in this judicial

district, nanely in Lehigh County, Pennsylvani a.

PROCEDURAL HI STORY

Conpl ai nt.
On March 24, 2005 plaintiff Lori A Reppert filed a

Conpl ai nt agai nst defendants All entown Police Oficer Mark

Marino, Chief of Police Joseph Bl ackburn, Inspector R Dane



Merryman and the City of Allentown alleging nunerous violations
of 42 U S.C. § 1983 through the Fourth, Fifth and Fourteenth
Amendnents of the United States Constitution.

First Anmended Conpl ai nt

By Order of the undersigned dated May 16, 2005 we
approved a Stipulation of the parties which permtted plaintiff
to file an Arended Conplaint. On May 26, 2005 plaintiff filed
her Amended Conpl ai nt.

The caption of plaintiff’'s first Amended Conpl ai nt
nanmed the sane defendants as were naned in the origina
Conpl ai nt. However, the body of the Anmended Conpl ai nt cont ai ned
new al | egati ons agai nst Allentown Police Oficers April Kunmerer,
Donal d French, WIIiam Faul kner, Thomas Sedor and W/IIiam Lake,
al t hough they were not included in the caption. Moreover, the
body of plaintiff’'s first Amended Conpl aint did not contain any
al | egati ons agai nst Chief Blackburn or |Inspector Merryman,
al t hough they were included as defendants in the caption of the
Amended Conpl ai nt .

Second Anended Conpl ai nt

By Order of the undersigned dated May 26, 2005 and
filed May 27, 2005 we approved the Stipulation of the parties to
di sm ss defendants Bl ackburn and Merryman and i ncl ude as

def endants officers Kumrerer, French, Faul kner, Sedor and Lake.



Accordingly, on June 2, 2005 plaintiff filed a second Anended
Conpl ai nt .

The sol e anendnment was to correct the designation of
defendants in the caption to read “April Kummerer, Donald French,
W1 |iam Faul kner, Thomas Sedor, Mark Marino, WIIiam Lake and
City of Allentown, Defendants”. 1In all other respects, the
allegations in the body of the second Arended Conpl ai nt were
identical to the body of the first Amended Conpl aint.

Def endants’ Modtion for Summary Judgnent filed on
February 9, 2006 applies to plaintiff’s second Anended Conpl ai nt.

ALLEGATI ONS

Plaintiff’s seven-count second Anended Conplaint is
brought pursuant to 42 U S.C. 8§ 1983. It purports to allege
nunmerous violations of the Fourth, Fifth and Fourteenth
Amendnents to the United States Constitution. Specifically,
Count One all eges defendants Lake, French, Faul kner and Sedor
illegally arrested plaintiff.

Count Two avers an illegal search of plaintiff’s
vehi cl e by defendants French, Faul kner and Sedor. Count Three
asserts that defendants French, Faul kner and Sedor conducted an
illegal pat-down search of plaintiff. Count Four alleges that
def endants Kemmerer, Marino, French, Faul kner and Sedor conducted

an unreasonabl e search of plaintiff’'s body cavities.



Count Five avers that all individual defendants
participated in a civil conspiracy against plaintiff. Count Six
asserts that defendant City of Allentown had an illegal policy of
racial profiling. Count Seven alleges that defendants French and
the Gty of Allentown had a “rogue policy” of warrantless strip

sear ches.

SUMVARY OF DECI SI ON

Sunmary Judgnent ©Motion

Qur reasons for granting in part and denying in part
Def endants’ Motion for Summary Judgnent are nore specifically as
foll ows.

Qualified Inmunity

We grant summary judgnment in favor of defendant O ficer
Lake on Count One (illegal arrest) because Oficer Lake is
entitled to qualified immunity. He is entitled to such imunity
because police officers are entitled to rely on information
comuni cated by fellow police officers when maki ng probabl e cause
determ nati ons.

Al Oficer Lake did was to respond to a radio cal
fromOficers Faul kner and Sedor for a marked police vehicle to
pul | over a suspect based upon Oficers Faul kner and Sedor’s
belief that a drug transaction had just taken place. Therefore,
O ficer Lake did not violate any constitutional right of

plaintiff.



Because Sergeant French is not entitled to qualified
immunity regardi ng Count One, we deny his request for summary
judgnent on that count. Sergeant French is not entitled to
qualified imunity because he was the ranking officer at the
scene and had the authority to stop the intrusion and all ow
plaintiff to | eave after nothing was found on her person, in her
clothing, or in her vehicle.

Moreover, if plaintiff did not consent to the search of
her person and vehicle (as she maintains and defendants dispute),
t hose searches woul d be unreasonabl e, and therefore
unconstitutional, based upon the facts and circunstances known to
the police collectively, and because the right to be free from
unr easonabl e searches is a well-settled constitutional right.

Because O ficer Kumrerer is not entitled to qualified
i mmunity regardi ng Count Four (unreasonable strip search), we
deny her request for sunmary judgnent on that count. The right
to be free froma strip search without consent, a warrant or
exigent circunstances is a clearly established constitutional
right. There was neither a search warrant, nor exigent
ci rcunst ances present here. Because there is a dispute regarding
whet her plaintiff consented to the strip search, Oficer Kunmmerer

is not entitled to qualified imunity regardi ng Count Four.



Factual D sputes

We deny the notions for summary judgnent of Oficers
Franch, Faul kner and Sedor regarding Count One (illegal arrest),
Count Two (illegal vehicle search), Count Three (illegal pat-down
search), and Count Four (unreasonable strip search) because there
are nunerous material factual disputes rendering summary judgnment
i nappropriate on these counts. For the sane reason we deny the
nmotions for summary judgnent of O ficers Kunmerer and Marino
regardi ng Count Four.

The factual disputes related to Count One include
whet her the officers had reasonabl e suspicion that crim nal
activity was afoot or probable cause when they stopped and
detained plaintiff, whether plaintiff was in custody, whether she
was free to | eave, whether she consented to the search of her
person and vehicle, the tone and demeanor of the police in
questioning plaintiff, and the nature of plaintiff’s answers to
pol i ce questi ons.

Simlarly, the factual disputes concerning Counts Two
and Three are whether plaintiff gave consent to search her person
and vehicle, what answers plaintiff gave to police questioning,
and whet her her detention was reasonable in scope. Finally,

di sputes concerni ng whether plaintiff consented to a strip search
and a search of her body cavities render sunmary judgnent

I nappropriate regardi ng Count Four.



G vil Conspiracy

Defendants are entitled to summary judgnent regarding
Count Five. Plaintiff’s claimof civil conspiracy fails because
plaintiff fails to inplicate any federal rights as a result of
defendants’ failure to wite police reports. Plaintiff has no
federal constitutional, statutory, decisional or other right to
have police reports prepared or fil ed.

Racial Profiling

We grant summary judgnment on Count Six because under
the circunstances of this case plaintiff is not a nenber of a
protected class, and the city cannot be found |iable on a Section
1983 action on the basis of respondeat superior or vicarious
liability. Plaintiff fails to establish any formal policy of the
police department permtting or encouraging racial profiling. A
singl e instance of unconstitutional conduct by a nuni ci pal
enpl oyee w thout policy-nmaking authority is insufficient to
establish a customor policy. Mreover, plaintiff has not
established that any simlarly situated person in an unprotected
class was treated nore favorably for the sane conduct.

Police Departnent Policy

We grant summary judgnent regardi ng Count Seven because
plaintiff has offered no evidence that Sergeant French either had

policy-making authority or, in fact, initiated the custom of



doing strip searches, however characterized, in the back of

pol i ce paddy wagons.

FACTS
| nci dent
Based upon the pl eadings, record papers, depositions,
and exhibits, Defendant’s Statement of Facts in Support of Their
Motion for Summary Judgnent? and Plaintiff’s Counter Statenent of
Facts in Qpposition to Defendant’s Mtion for Summary Judgnent?,
the pertinent uncontested facts are as foll ows.
On the evening of February 8, 2005, Oficers Thomas
Sedor and M chael Faul kner, nmenbers of the Vice and Intelligence
Unit of the Allentown Police Departnent were working in plain
clothes and in an unmarked car in Allentown, Lehigh County,
Pennsyl vania. |In addition, on that same ni ght, Sergeant Donald

French, who was enpl oyed by the Allentown Police Departnent and

2 We have only considered those facts which plaintiff has adm tted.

Specifically, we adopt as adnmitted paragraphs 1-6, 9, 11-15, 18, 20-28, 31,
34-36, 42, 44, 49-50, 52, 55-61, 69-70, 72-74, 76-79, 81, 83, 86-95, 110-118
and 129-130 of defendants’ statement of material facts. W conclude that the
avernents contained in the renmining proposed statenment of facts are either

di sputed by plaintiff or are not material to any genuine issue of fact in this
case.

8 We have only considered those facts whi ch def endants have
admtted. Specifically, we adopt as adnitted paragraphs 11, 14-17, 20-21, 29-
30, 32-33, 37-38, 43, 51, 53, 55, 57, 76-78 and 85-86 of plaintiff's counter
statement of material facts. W conclude that the avernents contained in the
remai ni ng proposed counter statenment of facts are either disputed by
defendants or are not material to any genuine issue of fact in this case.
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assigned to the Vice and Intelligence Squad, was al so working in
plain clothes and in an unmarked car.

O ficer Sedor is an experienced police officer, having
been enpl oyed by the Allentown Police Departnment for nearly 16
years, of which 12 years have been spent as a vice officer.

O ficer Faul kner is also an experienced police officer with
al nost 15 years experience with the Al entown Police Depart nment
of which 12 years were spent in the vice departnent.

In the two-week period prior to February 8, 2005,
menbers of the Allentown Police departnent nmade at | east five
arrests, in three separate incidents, for possession or delivery
of drugs. These arrests were the result of drug transactions
occurring in the 14'" and Union Street nei ghborhood in All entown.
In addition, on February 9, 2005, a fourth drug arrest was nade
for a transaction in the same nei ghborhood. In several of the
drug arrests, either drug purchasers or dealers admtted using
t he pay phone at 14'" and Union Streets to facilitate their drug
transacti ons.

On February 8'" between 10:30 and 10:45 p.m, officers
Faul kner and Sedor observed plaintiff Lori Reppert arrive and
park her car in the vicinity of the corner of 14'" and Union
Streets. Approximately 20 mnutes later, or at about 11:03 p.m,
plaintiff got out of her vehicle and used the pay phone at that

corner. Another unidentified individual had used the pay phone
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moment s before, but that individual was not investigated for
drugs. The police did not have a wiretap on the pay phone.

After using the pay phone, plaintiff returned to her
vehicle and waited with the engine running for approximtely ten
mnutes. During this time, Oficers Faul kner and Sedor ran a
regi stration check on the license plate of plaintiff’s vehicle.
The check revealed that the vehicle was regi stered to soneone
wi th an Emmaus, Pennsyl vani a address.

Approximately ten mnutes after plaintiff used the pay
phone, two individuals, an unidentified African-Anerican mal e,
and a Hispanic female later identified as Ellie N eves,
approached plaintiff’s vehicle and got in. Plaintiff did not
know the male, who was a friend of Mss Nieves, but agreed to
give hima ride across town, at the request of Mss N eves. The
mal e passenger sat in the front seat; and Mss N eves, with her
dog, sat in the back seat of plaintiff’'s car.

While O ficers Faul kner and Sedor were observing
plaintiff’s vehicle, they contacted Sergeant French and asked for
hi s assistance. Sergeant French did not arrive at the scene
until after plaintiff and her passengers drove away from the 14"
and Union Street |ocation.

O ficers Faul kner and Sedor followed plaintiff’s car
from 14'" and Union Streets. Sergeant French joined in follow ng

plaintiff’'s vehicle as it travel ed eastbound on WAl nut Street.
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Plaintiff proceeded to the east side of Allentown and stopped at
a Hess gas station and store on Hanover Boul evard. At the gas
station, the nmal e passenger exited the vehicle, nmade a purchase
at the store and got back into plaintiff’s vehicle.

Plaintiff then drove to an apartnent house on the East
side of Allentown, where the nmal e passenger exited the car. Mss
Nei ves did not nove fromthe backseat of the car to the front
seat when the nal e passenger left the car. Plaintiff then
proceeded toward center city All entown.

At this point, Oficers Faul kner and Sedor radi oed for
a uniforned officer, in a marked police vehicle to stop
plaintiff's vehicle so that Oficers Faul kner and Sedor could
speak with the occupants of plaintiff’s vehicle and investigate
further. Neither Oficers Faul kner or Sedor saw either an
exchange of noney or drugs at any tinme before asking to have
plaintiff’s vehicle pulled over.

Oficer WIliamLake, a unifornmed Allentown Police
O ficer, was on routine patrol when he received the request of
O ficers Faul kner and Sedor to stop plaintiff’s vehicle. After
plaintiff crossed Anerican Parkway in center city Al entown,
approximately in the 300 bl ock of West HamiIton Street, Oficer
Lake activated his flashing lights and pulled over plaintiff’s

vehi cl e.
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O ficer Lake was not involved in the decision to stop
plaintiff's vehicle, to search the vehicle or to search
plaintiff’s person and had no further interaction with plaintiff
after stopping her vehicle. 1In stopping plaintiff’s vehicle, he
relied solely upon the request of Oficers Faul kner and Sedor.

When plaintiff’s car stopped, Oficers Faul kner and
Sedor approached the vehicle, displayed their badges, asked the
occupants to get out of the vehicle and separated the two
occupants. Plaintiff was asked the nane of the nmal e passenger
who had been dropped off and plaintiff responded that she did not
know his nanme. Also, when initially asked, plaintiff denied
having or using any illicit drugs.

Soon after the stop of plaintiff’s vehicle, Oficer
Mark Marino arrived at the scene. Shortly after his arrival,
Oficer Marino advised plaintiff of her Mranda* rights. During
this time, plaintiff repeatedly told officers that she did not
have any drugs.

The parties dispute what occurred next. Defendants
contend that plaintiff consented to a pat-down search of her
person, a search of her vehicle and finally, to a strip-search of
her person. Plaintiff denies giving consent to search of either

her person or vehicle.

Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694

(1966).
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Plaintiff was initially searched by O ficer Faul kner.
The search included a pat-down of plaintiff and plaintiff turning
her pockets inside out. There were no drugs or contraband found
inthis initial search. Thereafter, Oficers Faul kner, Sedor and
Sergeant French conducted a search of plaintiff’s vehicle. This
search included the front and back passenger conpartnent, and may
have included the trunk of the car.® There were no drugs or
contraband found during the search of the vehicle. After the
vehicle search, plaintiff and her passenger were strip-searched.

O ficer April Kummerer was not originally present at
the scene of the vehicle stop, but was sunmoned to the scene from
police headquarters by O ficer Marino and told that she was
needed at the scene to conduct a search of the two fenal es.
O ficer Kummerer assuned, based upon her experience, that when
she arrived at the scene and was asked to nmake a search, that the
officers at the scene had obtained consent to conduct a strip
search. O ficer Kumrerer first searched M ss N eves, the
Hi spanic female, in the rear of the paddy wagon using two
flashlights for illumnation. Oficer Kunmerer found no drugs or
contraband as a result of the search of M ss Neives.

After the search of Mss N eves was conpl et ed,

plaintiff was escorted to the rear of the paddy wagon by Sergeant

5 It is not entirely clear fromthe deposition testinony of Oficers
Faul kner and Sedor, Sergeant French and plaintiff Lori Reppert whether the
police searched the trunk. For the purposes of this nmotion, we considered the
trunk to have been searched.
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French. Wile escorting plaintiff to the paddy wagon, Sergeant
French told plaintiff “if you ve got anything to admt, admt it
now. ”

Upon reaching the paddy wagon, plaintiff entered the
paddy wagon. Once plaintiff was inside the vehicle, Oficer
Kunmer er positioned herself between plaintiff and the rear door,
closing the inner screen door but |eaving the outside paddy wagon
door slightly ajar. The parties dispute how far the outside door
was open and if anyone could see in through the partially open
door.

During the search of plaintiff, she was required to
remove all of her clothing and was required to bend over at the
wai st so that O ficer Kummerer could visually observe the private
areas of plaintiff’'s body. This search did not reveal any drugs
or contraband. Oficer Kumerer did not physically touch
plaintiff during the strip search

When the visual search was conpleted, plaintiff got
dressed, O ficer Kumrerer knocked on the door of the paddy wagon
for the officer outside to open the doors, plaintiff departed the
paddy wagon and returned to the area of her vehicle.

When plaintiff approached her vehicle, she observed
M ss N eves talking to several officers “and they were all kind
of laughing and stuff”. Plaintiff then got into her vehicle and

was told she could | eave. The entire episode fromthe tine
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plaintiff’'s vehicle was originally stopped to the tinme plaintiff
| eft the scene took approximately 30 m nutes.

No crim nal charges concerning this event were ever
filed against plaintiff or her passenger Mss N eves. At no tine
did any Allentown Police Oficer attenpt to obtain witten
consent fromeither plaintiff or Mss N eves for any of the
sear ches conduct ed.

Police Departnent Policies

On February 8, 2005, the date of the incident giving
rise to plaintiff’'s Conplaint, the City of Allentown Police
Departnent had a Policy Manual. It was adopted on Septenber 30,
2004 and nmade available to all nenbers of the police departnent
on January 19, 2005. The police departnent policies include, but
are not limted to, policies against biased-based profiling; and
policies for conducting warrantl ess searches and sei zures
i ncluding stop and frisk searches, vehicle searches and searches
i nvol vi ng exi gent circunstances.

Mor eover, On February 8, 2005 the police departnent had
gui del i nes governing the operations of the cell block at police
headquarters and conducting strip and body cavity searches at
headquarters. Finally, Al lentown Police Departnment policy
required every police officer making a vehicle stop, vehicle
search, pat-down search or strip search to conplete a witten

i nci dent report.
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On March 10, 2005, subsequent to this incident but
prior to conpletion of the internal investigation discussed
bel ow, Chief Bl ackburn issued Special Order 2005-011 concerning
search and seizure and departnmental reporting requirenents. Mre
specifically, the Special O der addressed investigative
detentions, field interviews, stop and frisk searches and the
justification for pat-down searches. |In addition, Chief
Bl ackburn issued witten directives concerning the conducting of
strip searches, the docunentation required for the search of a
person or vehicle, and the requirenent to obtain a witten

consent to search when consent is given.?®

Speci al Order 2005-011 provides in pertinent part:

The requirenents of the regul ations are based on a
body of Constitutional mandates and | ong-standing U.S.
Supreme Court case law. This directive is issued to
menbers to enphasize inportant requirenments and
restrictions inmposed by the Constitution and case | aw,
and to emphasi ze the absol ute mandate for nmenbers to
conply with statutory and regul atory requirenents and
restrictions.

I nvestigative detention/field interviews/stop and
frisk may only occur with articulable facts, taken
within the totality of the circunstances, that cause a
menber to reasonably suspect crimnal activity has
been, is being, or is about to be conmtted. Police
Oficers may stop persons ONLY when reasonabl e
suspicion is present. Menbers who detain a person
under these conditions shall document their actions
and the basis for the reasonable suspicion in every
case, using the appropriate Department report.

Menbers may conduct a pat-down search ONLY when
persons have been legitimtely stopped with reasonable
suspi cion, and ONLY when the nenber has reasonabl e and
articulable fear for his or another person's safety.

If the external feeling of a person’s clothing fails
to discl ose evidence of a weapon or other specific

(Footnote 6 continued):
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Police | nvestigation

On February 17, 2005 plaintiff’s counsel sent a letter
to the Allentown Police Departnent. As a result of this letter,
the Allentown Police Departnent initiated an internal
investigation of the incident. Specifically, on February 21,
2005 Chief of Police Joseph C. Bl ackburn ordered an
adm nistrative investigation to be initiated by the Al entown

Police Department O fice of Professional Standards. Plaintiff’s

(Continuation of footnote 6):

contraband (pursuant to the “Plain Feel Doctrine”) no
further search may be nade. The pat-down search and
the justification for the search shall be included in
the reporting docunmentation of the investigative
detenti on.

The search of a vehicle without a search warrant,

wi t hout consent to search, or without probable cause
acconpani ed by exigent circunstances, nust be limted
to a plain view search. Wen a vehicle search is
conduct ed, menbers shall conplete an O fense/l nci dent
report. |If the search is a consent search, nenbers
shal |l ensure completion of a Consent to Search form

Strip Searches shall not be conducted on any person
who is not in custody. Strip searches may only be
conducted if there is probable cause to believe the
person in custody is concealing a weapon, a controlled
substance, or contraband. Strip searches shall not be
conducted on the street; they shall only be conducted
by menbers of the same sex as the suspect, and where

t he search cannot be observed by others not physically
conducting the search or not absolutely necessary to
conduct the search in safety.

Al strip searches shall be docunented on the detainee
arrest report, including the elenments of probable
cause used to justify the nmenbers actions.

Al l entown Police Departrment Directive dated March 10, 2005, attached as
Exhibit H to Appendi x H of the Appendi x of Exhibits to Defendants’ Statenent
of Facts in Support of Their Mtion for Summary Judgnent filed February 9,
2006. (Emphasis in original.)
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counsel was notified of the investigation by letter dated
February 22, 2005.

As part of this internal investigation, Chief Blackburn
| earned that none of the officers involved in this incident filed
an incident report. Mreover, prior to the receipt of the
February 17, 2005 letter, Chief Blackburn had no know edge t hat
menbers of the Allentown Police Departnent were conducting
consensual strip searches in paddy wagons at the site of an
arrest or detention.

On February 23, 2005 Assistant Chief of Police Ronald
Manescu nmet with menbers of the Vice and Intelligence Unit to
di scuss the practice of conducting strip searches in the field,
as well as the lack of docunentation of the incident involving
plaintiff. At this neeting, Assistant Chief Manescu verbally
ordered the Vice and Intelligence Unit to immediately stop the
practice of conducting consensual strip searches in the field.
Assi stant Chief Manescu further ordered the Vice and Intelligence
Unit menbers to prepare witten reports on all future vehicle
stops, investigative detentions, field interviews and stop and
frisks regardl ess of whether contraband was seized or an arrest
was made.

On March 30, 2005 Chief Bl ackburn issued a Menorandum
to Sergeant Donald French of the Vice and Intelligence Unit

requiring each of the officers involved in the stop of
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plaintiff’s vehicle on February 8, 2005 to answer certain
enuner at ed questions and provide detail ed account of the
incident. Each of the officers involved in the February 8, 2005
incident provided witten answers to the witten questions and
copies of all such answers were provided to plaintiff’s counsel
prior to initiation of discovery in this case.

As part of the adm nistrative investigation, the
Al l entown Police Departnent interviewed an individual nanmed
Ti not hy Devanney, who contacted the police indicating that he had
information pertinent to the February 8, 2005 incident involving
plaintiff.

As a result of the internal investigation, the Ofice
of Professional Standards determ ned that none of the officers
involved in the incident prepared witten reports of the vehicle
stop, the field interview, the vehicle search or the strip
search. On Septenber 6, 2005, as a result of the failure of the
officers to prepare witten reports in accordance with Al |l entown
Pol i ce Departnment policies, Chief Blackburn issued |letters of
reprimand to O ficers Faul kner, Sedor and Kummerer.

Because Sergeant French and O ficer Marino had retired
prior to conpletion of the investigation, and were no | onger
menbers of the Allentown Police Departnent, they received no

di sci pline.
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CONTENTI ONS

Above, we outlined the undisputed facts involved in
this case. However, the parties disagree on a nunber of facts
and on the significance, if any, of certain facts. Accordingly,
bel ow, we outline the facts and contentions of the parties which
are disputed in this matter.

Plaintiff’'s Contentions

The contentions of plaintiff Lori Reppert are as
fol |l ows:

Plaintiff Lori Reppert is a thirty-four-year-old
di sabl ed woman who suffers from severe di abetes and di abetic
ul cers on both feet. Mreover, she had a prior precancerous
pancreatic tunor, which caused doctors to renove half of her
pancreas, spleen, gall bladder and part of her bowel.

On February 8, 2005 she spent the day with Ellie
Ni eves, the seventeen-year-old niece of a long-tine friend. Mss
Ni eves resided at Seventh and Chew Streets in Al entown.

On February 8, 2005 plaintiff and Mss N eves went
shoppi ng during the day and purchased clothes for the birthday of
M ss Neives’ sister. After the shopping trip, plaintiff dropped
Mss Neives off at a friend s house at 14'" and Madi son Streets
in Allentown. Later, at approximately 6:30 p.m, plaintiff
returned to the 14'" and Madi son Street address, picked up M ss

Nei ves, and the two wonen went to dinner. At approximately 9:15
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or 9:30 p.m, plaintiff dropped Mss Neives off again at the 14"
and Madi son Street address and returned to her home in Emmaus,
Pennsyl vani a.

Approxi mately an hour-and-a-half after dropping off
M ss Neives, plaintiff received a phone call from M ss Nei ves,
who asked plaintiff to return to Allentown to take Mss Neives to
her sister’s residence to deliver the presents bought earlier
that day. Plaintiff returned to the place where she had dropped
off Mss Neives and waited for her to cone outside. After about
twenty mnutes, plaintiff called her boyfriend collect froma pay
phone and asked himto call and tell Mss Neives that if she did
not cone outside, plaintiff was going to | eave.

M ss Neives did not appear for approximtely ten
m nutes. Wen she did appear, she showed up with her dog and an
African- Anerican male whom plaintiff did not know M ss Neives
asked if plaintiff would take her friend across town before they
went to Mss Neives sister’s honme. Plaintiff agreed, and drove
with Mss Neives and her dog in the back seat, and the African-
Anmerican male in the front passenger seat.

Plaintiff proceeded to the Hess gas station on Hanover
Avenue so that the mal e passenger could buy sone cigarettes.
Then plaintiff took the mal e passenger hone. After the passenger

exited plaintiff’s vehicle, he thanked her for the ride. Mss
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Nei ves renmained in the back seat with her puppy because the dog
had a history of junping around and needed to be controll ed.

As plaintiff proceeded toward the sister’s honme she
crossed American Parkway in Center Gty Allentown, where a patrol
cruiser activated its lights and pulled over plaintiff’s vehicle.
Plaintiff did not violate any traffic |laws warranting the stop.

O ficer Sedor was the first officer to approach
plaintiff’s vehicle. Plaintiff and her passenger were directed
to exit the vehicle; and the officers immediately dug into
plaintiff’s pockets, patted her down, asked her to open her nouth
and were yelling “where’s the drugs.” Plaintiff did not consent
to this search of her person. Moreover, w thout obtaining
consent, the officers searched each of the pockets in her jacket
and patted down her pants.

Thereafter, the officers told plaintiff that they were
going to search her vehicle and told her if they found any drugs
that they were going to charge her with corrupting the noral s of
a mnor because M ss N eves was only seventeen years old. The
officers neither asked for, nor were given, plaintiff’'s
perm ssion to search the vehicle.

After searching plaintiff’s car and findi ng nothing
illegal, the officers called for a female officer who plaintiff
presunmed woul d be patting her down. Furthernore, after radioing

for a female officer, Oficer Marino arrived driving an Al entown
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Pol i ce departnent paddy wagon. Shortly after O ficer Marino' s
arrival, he gave plaintiff her Mranda rights.

During this whol e episode, plaintiff continually told
the police that she did not have any drugs. Moreover, plaintiff

explained to the officers that because of her disabilities, she

did not use illegal drugs and that taking drugs would be
especially bad for her. |In response, the officers told her that
she would not do well in jail with her disabilities.

Oficer Kutmerer arrived and took Mss Nieves to the
paddy wagon, where she was strip-searched. During this tine,
plaintiff was allowed to have a cigarette. 1In addition, while
M ss N eves was bei ng searched, plaintiff contends that Sergeant
French dangled a long glass cylinder with a flower in it in front
of plaintiff repeatedly asking plaintiff what it was and if it
was hers. Sergeant French was inplying that the glass cylinder
was sone sort of drug paraphernalia.

After the officers were finished with Mss N eves in
t he paddy wagon, plaintiff was escorted to the back of the paddy
wagon by Sergeant French who told her “if you' ve got anything to
admt, admt it now” Plaintiff was not told that she was goi ng
to be strip searched and assuned that the fenale officer was
going to pat her down.

When plaintiff entered the paddy wagon and before she

started renoving any clothing, Oficer Kumrerer told her to take
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of f her shoes and socks. Plaintiff explained to Oficer Kummerer
t hat because of her foot ulcers, she was afraid of getting an
infection fromthe paddy wagon floor. Despite these expressed
concerns, Oficer Kummerer forced plaintiff to take off every
article of clothing, and while plaintiff was naked, she was
directed to bend over and cough while O ficer Kumrerer exam ned
her anus and vagi na.

While plaintiff was in the paddy wagon, the inside wire
mesh gate was cl osed but the netal outside door was |left open
approxi mately one foot. Moreover, there was a w ndow
approximately three feet up in the front of the paddy wagon which
permtted plaintiff to see out and see her car. |In addition,
there were two lights pointed at plaintiff while she was
di srobi ng.

As not ed above, no drugs or contraband were found on
plaintiff and plaintiff did not consent to the search of her
person or vehicle.

In addition, the police had neither reasonabl e
suspicion that crimnal activity was afoot, nor probable cause to
pull over plaintiff’s vehicle nor to conduct a search of either
her person or her vehicle. 1In addition, plaintiff was subjected
to an unreasonabl e detention which constituted an arrest.

Moreover, plaintiff was racially profil ed because she was pul |l ed
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over because an African-Anerican nale and H spanic femal e entered
her car.

The Al l entown Police Departnment conspired to cover up
this incident and to cover up the policy of Sergeant French and
other officers of conducting illegal strip searches in the back
of paddy wagons. O ficers Marino, Faul kner and Kunmerer together
with Sergeant French all admtted to conducting nunmerous strip
searches in the back of paddy wagons. Furthernore, they al
admtted not filing police reports when nothing was found as a
result of these searches.

Finally, none of the Allentown Police Oficers involved
inthis matter, including Oficers Faul kner and Sedor, observed
ei ther an exchange of nobney or a drug transaction of any type.
Thus, the police had neither reasonabl e suspicion, nor probable
cause, to stop plaintiff’s vehicle or to conduct any of the

sear ches perforned.

Def endants’ Contenti ons

Foll owi ng are the contentions of defendants, which are
di sputed in this matter:

In light of their conbined experience, Oficers
Faul kner and Sedor had observed sufficient facts to support
reasonabl e suspicion that plaintiff or her passengers had engaged
in a drug transaction and had drugs in their possession at the

time of the traffic stop. Specifically, the follow ng factors
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support their conclusion that they had wi tnessed a drug deal take
place in plaintiff’s vehicle:

1. The pay phone which they were surveilling was known
to them as one which was frequently used by drug buyers to
contact drug dealers operating in that nei ghborhood.

2. The nei ghborhood near 14'" and Union Streets was
known to the officers as one of high drug activity.

3. Menbers of the vice squad had nade at |east five
arrests for drug trafficking in three separate incidents in the
two week period prior to the evening of February 8, 2005.

4. Wiile the officers were conducting their
surveillance, plaintiff drove into the nei ghborhood | ate at night
and parked her vehicle with the notor running and the |lights on
facing the wong way in front of the pay phone at 14'" and Union
Streets.

5. After waiting in her vehicle, plaintiff got out of
the car, left the notor running and the lights on and nade a
brief telephone call fromthe pay phone.

6. Plaintiff then got back into her vehicle, drove
around the bl ock and parked her car again for another ten to
fifteen mnutes with the engine running and the lights out.

7. After that, an Hispanic fermal e and an African-
Anerican mal e approached plaintiff’s vehicle and got in, with the
mal e in the front passenger seat and the female in the back seat.

8. The vehicle pulled out and proceeded to the East
side of All entown.

9. In the experience of Oficers Faul kner and Sedor,
it was fairly comon for a drug buyer to provide a ride to a drug
dealer. In the past when O ficer Faul kner had worked in an

under cover capacity, drug deal ers had denanded that he provide
themw th rides as part of the drug deals.

10. Plaintiff’s vehicle stopped at an apart nent
buil ding on East Hamilton Street in Al entown, which building was
known to the officers as having been involved in prior drug
activity.
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11. When the mal e passenger got out of the vehicle, he
| ooked around nervously as if he were afraid of being watched or
fol | oned.

12. Instead of entering the building through the well -
it front entrance, the mal e passenger wal ked into the shadows on
the side of the building and entered the building through a
poorly lit rear side entrance.

13. When the mal e passenger exited the vehicle, the
femal e passenger did not nove into the front passenger seat as
woul d be customary with friends. Instead, the fenal e passenger
remai ned in the rear seat.

14. Plaintiff’s vehicle then proceeded back into
Center City Allentown with plaintiff driving and the fenale
passenger in the back seat of the car.

Al'l of the foregoing factors gave Oficers Faul kner and
Sedor reasonabl e suspicion to believe that a drug transaction had
just occurred. As a result, they radioed for a uniformed officer
in a marked police vehicle to stop plaintiff’'s vehicle. Oficer
Lake, while on routine patrol was the officer who responded to
this request and pulled over plaintiff’s vehicle.

When plaintiff’s car was stopped, Oficers Faul kner and
Sedor approached the vehicle, displayed their badges and asked
the occupants to get out. Wen plaintiff and Mss N eves exited
the car, the officers informed themthat the officers were
conducting a drug investigation.

When plaintiff was asked about her activities,
plaintiff initially told Oficer Faul kner that she had driven

directly from Emmaus to downtown Al |l entown and deni ed st opping

anywhere to use a pay phone. Wen inforned by the officers that
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t hey had observed her use the pay phone at 14'" and Uni on

Streets, plaintiff changed her story and said that she had called
her husband collect to have himcall the person to whom she was
supposed to give a ride and to tell her that plaintiff was

wai ting outside in her car.

When asked by the officers why she had driven from
Emmaus to Allentown, plaintiff answered that she was giving a
friend a ride. However, when plaintiff was asked to nanme her
friend, she could only give a first name of the fenal e passenger
and did not know the nane of the nmal e passenger. Furthernore,
when plaintiff was asked what she received for giving aride to
two individuals whose nanes she did not know, she denied getting
anything in return for the ride.

Def endants asked plaintiff if she used drugs, which
plaintiff initially denied. Wen Oficer Sedor asked plaintiff
if she would m nd undergoing a chem cal test which would revea
whet her she had any drugs in her system plaintiff changed her
story again and admtted that she had used drugs recently but was
not using drugs that day.

Plaintiff’s appearance on February 8, 2005 was
di shevel ed and dirty. Because of Oficer Sedor’s experience as a
vice officer, and based upon the tone of plaintiff’s voice and
the |l evel of her anxiety and excitenent, Oficer Sedor concl uded

that plaintiff was a crack cocaine user. Furthernore, based upon
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plaintiff’s answers to the questions posed to her, Oficers
Faul kner and Sedor concluded that plaintiff’'s story made little
or no sense.

Al'l of the foregoing factors in conbination with the
observations made prior to the vehicle stop, provided probable
cause to search plaintiff and her vehicle for drugs.

In addition, plaintiff gave express verbal consent to
search her vehicle and her person, including a pat-down search
and a strip search. Oficers Faul kner, Sedor and Sergeant French
conducted a consensual search of plaintiff’s car, which included
the inside of the passenger conpartnment and may have included the
trunk. Defendants found no illegal drugs in plaintiff’'s car.

Thereafter, Oficer Faul kner asked plaintiff if she
woul d agree to turn out the pockets of her pants and jacket, and
plaintiff agreed to do so. Wen plaintiff turned out her
pockets, the officers found no drugs or contraband.

When the search of the vehicle and plaintiff’s pockets
did not reveal any drugs, Oficer Faul kner asked plaintiff if she
woul d agree to a nore thorough search of her person by a female
officer and plaintiff agreed to such a search

After Oficer Faul kner obtained consent fromplaintiff
to conduct a strip search, Oficer Marino sunmoned O ficer
Kummerer from police headquarters to the scene. Upon her arrival

at the scene, Oficer Kummerer was infornmed by O ficer Marino
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that they needed her to conduct a search of the two fenal es.
O ficer Kumerer assuned that the officers at the scene had
obt ai ned consent fromboth females to conduct the strip search.
Thi s assunption was based upon her experience, and upon her
belief that the officers would not have sunmoned her to the scene
to make a search unless they had consent for the search

The strip search of Mss N eves was conducted first,
foll owed by the search of plaintiff. Once plaintiff and Oficer
Kummerer were inside the paddy wagon, the rear doors to the paddy
wagon were closed. The inner wire nmesh door was conpletely
cl osed and | atched, and the outer door was closed to within
several inches of the rear of the paddy wagon. The outer door
was |left slightly adjar so that the officer who was stationed
outside could hear if Oficer Kummerer called for assistance.

During the search of plaintiff by Oficer Kumerer,
none of the officers outside the paddy wagon could see into the
interior of the wagon. There were several reasons no one could
see into the paddy wagon: the solid outer door and the wire nesh
i nner door precluded any observations into the wagon; Oficer
Kunmerer’s position between plaintiff and the door bl ocked any
view of plaintiff; and none of the officers outside the wagon
made any attenpt to look into the interior of the wagon.

Plaintiff did not say anything to O ficer Kunmerer

about foot ulcers, nor did she express any objection to the strip
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search being conducted in the paddy wagon. Mbreover, plaintiff
specifically stated that she did not care about being strip-
searched because she did not have anything.

After the February 8, 2005 incident, the Al entown
Pol i ce Departnent was contacted by Tim Devanney. M. Devanney
indicated that he was a friend of plaintiff and her boyfriend
Brian Wods. M. Devanney further infornmed the police that he
had on nunerous occasions used crack cocaine with plaintiff and
M. Wods. Furthernore, M. Devanney told police that the young
Hi spanic female with plaintiff on February 8, 2005 was a regul ar
supplier of crack cocaine to plaintiff.

M . Devanney further informed the police that shortly
after the February 8, 2005 incident, plaintiff informed himthat
on the evening of February 8, 2005 plaintiff had driven to
Al l entown from Emmaus to pick up Mss N eves for the purpose of
transporting her across town in exchange for a small anount of
crack cocaine. Finally, M. Devanney stated that plaintiff
admtted to himthat she gave consent for the search of her
person and vehicle, including the strip search.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
nmust determ ne whet her “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genui ne issue of
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material fact and that the noving party is entitled to judgnment

as a matter of law" Fed.R Gv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cir. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiff cannot
avert summary judgnent with speculation or by resting on the
al l egations in her pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in her favor

Ri dgewood Board of Education v. N.E. for ME., 172 F. 3d 238, 252

(3d Gr. 1999); Wods v. Bentsen, 889 F. Supp. 179, 184 (E.D. Pa.

1995) .
DI SCUSSI ON

Legal Principles

In a cause of action brought pursuant to 42 U S. C
§ 1983, plaintiff nust establish both that the all eged conduct

was commtted by a person acting under color of |aw and that the
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conduct deprived plaintiff of rights, privileges or imunities
secured by the United States Constitution or the | aws of the

United States. Hicks v. Feeney, 770 F.2d 375, 377 (3d G

1985) .
Section 1983 is not a source of substantive rights.
Rather, it only provides “a nethod for vindicating federal rights

el sewhere conferred.” Gahamyv. Connor, 490 U. S. 386, 393-394,

109 S.Ct. 1865, 1870, 104 L.Ed.2d 443, 453 (1989). Thus, Section
1983 does not provide plaintiff a right to be free of injury
whenever a State nmay be characterized as the tortfeasor. Rather,
plaintiff nmust show the deprivation of a federally protected

right. Paul v. Davis, 424 U.S. 693, 96 S.Ct. 1155,

47 L.Ed.2d 405 (1976).

This matter involves the facts and circunstances of the
stop and subsequent search of plaintiff and her vehicle. The
Fourth Amendnent of the United States Constitution prohibits
“unr easonabl e searches and sei zures” by the governnent. The
United States Supreme Court has held that stopping a vehicle and
detaining its passengers is a seizure under the Fourth Anmendnent.

See United States v. Hensley, 469 U S. 221, 105 S. C. 675,

83 L. Ed. 2d 604 (1985).
The protections of the Fourth Armendnent extend to brief
i nvestigatory stops of persons or vehicles that fall short of

traditional arrest. An investigatory stop short of arrest is
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valid if based upon a reasonable suspicion that crimnal activity

is afoot. Terry v. Chio, 392 U S. 1, 88 S.C. 1868,

20 L.Ed.2d 889 (1968). Stated another way, the “investigatory
stop nust be justified by sone objective manifestation that the
person stopped is, or is about to be, engaged in crimnal

activity.” United States v. Cortez, 449 U S. 411, 417,

101 S.Ct. 690, 695, 66 L.Ed.2d 621, 628 (1981).

In evaluating the constitutionality of a police traffic
stop, nost courts agree that an objective analysis of the facts
and circunstances surrounding the stop is appropriate. United

States v. Johnson, 63 F.3d 242, 245 (3d Cr. 1995). In review ng

such cases, the court nust ook at the totality of the
ci rcunst ances of each case to determ ne whether the detaining

officers have a particul arized and objective basis for suspecting

| egal wongdoing. United States v. Arvizu, 534 U S. 266,
122 S.Ct. 744, 151 L.Ed.2d 740 (2002).

In Arvizu, the United States Suprene Court noted that
t he concept of reasonable suspicion is sonewhat abstract and
further noted that reasonabl e suspicion cannot be reduced to “a
neat set of legal rules”. 534 U S at 274, 122 S.C. at 751,
151 L. Ed.2d at 750. The determ nation that probable cause exists
does not require the exclusion of the possibility of innocent
conduct, and any factor alone may be susceptible to innocent

explanation. 534 U S. at 277, 122 S.C. at 753, 151 L.Ed.2d
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at 753. The bottomline is that all the facts and circunstances
surroundi ng an event nust be taken into account together and not
| ooked at individually in a vacuum

The court mnust give due weight to the experience of the

officers when viewing the stop inits entirety. United States v.

R ckus, 737 F.2d 360 (3d Gr. 1984). In addition, the reputation
of an area for crimnal activity is a factor upon which an
officer my legitimately rely. 737 F.2d at 365. However, a nere
hunch by the officer is insufficient to justify a stop. Terry,
supra. Moreover, an officer’s state of mnd at the tine of the
chal | enged action is not a consideration. Johnson,
63 F.3d at 246.

Finally, an investigative stop nust be reasonably
related in scope to the justification for its initiation.
R ckus, 737 F.2d at 365. To justify a greater intrusion, the
totality of the circunstances known to the police officer nust
establ i sh reasonabl e suspi cion or probable cause to support the
intrusion. Alawful stop is not “carte blanche” for an officer to

engage in unjustified action. See Johnson, 63 F.3d at 247.

In this case, all seven counts of plaintiff’s Arended
Compl aint allege violations of Section 1983. Moreover, Counts
One through Four all deal directly wwth the stop of plaintiff on
February 8, 2005. We apply the legal analysis above to each

count and di scuss each count individually bel ow
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Qualified I munity

Def endants Lake and French argue that because the
decision to pull over plaintiff’s vehicle was nade by Oficers
Faul kner and Sedor, defendants Lake and French are entitled to
qualified imunity, and Count One shoul d be di sm ssed agai nst
them for that reason. Defendant Kunmerer argues that she is
entitled to qualified i munity because O ficer Marino summoned
her to the scene and requested her to performa strip search, and
she believed that plaintiff had consented to the search.

For the follow ng reasons, we agree with defendant Lake
and di sm ss Count One against him However, for the reasons
expressed bel ow, we disagree with defendants French and Kummerer
and find that they are not entitled to qualified immunity.

Qualified Imunity is intended to shield governnent
officials fromliability for civil damages resulting fromthe
performance of discretionary functions and serves to protect
governnment officials fromthe burdens of litigation. See

Harl ow v. Fitzgerald, 457 U S. 800, 102 S.C. 2727,

73 L.Ed.2d 396 (1982). To defeat the defense of qualified
immunity asserted by O ficer Lake and Sergeant French, plaintiff
nmust prove that defendants violated a “basic, unquestioned
constitutional right” of plaintiff and that defendants knew or

reasonably shoul d have known that their conduct would violate
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those rights. 457 U S. at 815, 102 S.C. at 2737, 73 L.Ed.2d
at 408.

The court must consider two questions as a matter of
law. (1) taken in the light nost favorable to plaintiff, “do the
facts show the officer’s conduct violated a constitutional
right?”; and (2) was the right clearly established--nmeaning were
the contours of the right “sufficiently clear that a reasonabl e
of ficial would understand that what he was doi ng viol ates that

right.” Saucier v. Katz, 533 U S. 194, 201-202, 121 S. C. 2151,

2156, 150 L.Ed.2d 272, 281-282 (2001). W address the
applicability of qualified inmmunity to Oficer Lake, Sergeant
French, and O ficer Kummerer, individually.

Oficer Lake

We conclude that Oficer Lake is entitled to qualified
immunity on Count One of plaintiff’s Anmended Conpl ai nt.
Specifically, the evidence taken in the light nost favorable to
plaintiff reveals that all Oficer Lake did in this case was to
utilize his marked police cruiser to effectuate the stop of
plaintiff's vehicle. He did this at the request of Oficers
Faul kner and Sedor. O ficer Lake did not approach plaintiff’s
vehicle when it stopped. Oficers Faul kner and Sedor perfornmed
this act.

O ficer Lake’s only other participation in this case

was running a conputer check of plaintiff’s |license and
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regi stration on his onboard conputer. Oficer Lake was not
involved in any of the searches in this case, did not approach or
talk to plaintiff or her passenger, and was not involved in any
deci si on-nmaki ng at the scene of the stop.

Def endants rely on the decision of the United States

Court of Appeals for the Second Circuit in Martinez v. Sinonetti,

202 F.3d 625 (2d G r. 2000) and the decision of the United States

Court of Appeals for the Seventh Circuit in Grdon v. Degel nann,

29 F.3d 295 (7'M Cir. 1994) for the proposition that police
officers are entitled to rely on information conmuni cated by
fellow police officers when maki ng probabl e cause determ nati ons.
W find these cases persuasi ve.

As noted by the Seventh Circuit in Gordon:

Whet her the [stop] is | awful depends on the
information available to the police
collectively; if the person issuing the radio
bull etin or authorizing the wanted poster had
probabl e cause to do so, the facts need not
be present to the m nd of the person making
the [stop]. Fear of personal liability if
the bulletin or poster turns out to be
erroneous would interfere with val uable
institutions of |aw enforcenent. G ving the
[ stoppi ng] officer imunity would shift the
liability back to the person who issued the
erroneous instructions [here, Oficers

Faul kner and Sedor], sinmultaneously
protecting all of the interests invol ved.

29 F. 3d at 300. (Internal citations omtted.)
In this case, all Oficer Lake did was respond to the

radio call by Oficers Faul kner and Sedor for a marked police
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vehicle to pull over a suspect based upon Oficers Faul kner and
Sedor’s belief that a drug transaction had just taken pl ace.
Oficer Lake was permtted to rely on his fellow officers’

det ermi nati on. Marti nez, supra; Gordon, supra.

Therefore, taking the facts in the |light nost favorable
to plaintiff, it cannot be said that Oficer Lake s conduct
violated a constitutional right because he believed the
determ nation by his fellow officers anounted to reasonabl e

suspi cion or probable cause to stop plaintiff. Saucier, supra.

Accordingly, Oficer Lake is entitled to qualified imunity.

Ser geant French

Regarding the qualified i munity of Sergeant French, we
conclude that he is not entitled to qualified inmmunity. Sergeant
French was intimately involved in the search of plaintiff and her
vehicle. Mreover, he was the ranking officer at the scene on
t he evening of February 8, 2005. The issues in this case revolve
around whether plaintiff consented to the search of her person
and vehicle. |If she did not consent, then the facts of this case
woul d indicate that the police may have overstepped their
authority.

Sergeant French was the ranking officer at the scene
and had the authority to stop the intrusion and permt plaintiff
to | eave after nothing was found in her pockets, on her person or

in her vehicle. A strip search of plaintiff, if not consented
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to, was not reasonabl e based upon the facts and circunstances
known to the police collectively. Sergeant French cannot be
di sm ssed when there is a factual dispute about whether consent
was given in this case.

More specifically, unlike Oficer Lake, Sergeant
French's participation in this event was not limted solely to
stopping plaintiff's vehicle. 1In fact, Sergeant French played no
role in pulling over plaintiff’'s vehicle. However, whether
plaintiff was illegally arrested does not turn solely on whether
her initial detainnent was illegal. Rather, in |Iooking at the
totality of the circunstances surrounding the entire event we
conclude that a jury could find that plaintiff was not free to
| eave after the initial detention.

Accordingly, taking the facts in the |ight nost
favorable to plaintiff (that the initial stop was illegal and
that plaintiff did not give consent to any search) based upon the
facts articul ated by defendants for the stop, the personal
participation of Sergeant French in all the police activities
after the initial stop and because the requirenents of reasonable

suspi ci on and probabl e cause are well-settled, Terry, supra, we

concl ude that Sergeant French is not entitled to qualified

i munity on Count One.
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Oficer Kunmerer

On the issue of the qualified imunity of Oficer
Kummerer, we conclude that she is not entitled to qualified
immunity for the follow ng reasons. As stated earlier, we nust
address two questions in determ ning whether O ficer Kummerer is
entitled to qualified inmmunity: (1) taken in the |ight nost
favorable to plaintiff, “do the facts show the officer’s conduct
violated a constitutional right?”; and (2) was the right clearly
est abl i shed--nmeaning were the contours of the right “sufficiently
clear that a reasonable official would understand that what he

was doing violates that right.” Saucier, supra.

In this case, taking the facts in the |ight nost
favorable to plaintiff, the police did not have consent, a
warrant or exigent circunstances to conduct a strip search.
Thus, plaintiff’s right under the Fourth Amendnent to be free
from unreasonabl e searches and sei zures was vi ol at ed.

Next, we concl ude based upon the decision of the Third

Crcuit Court of Appeals in Good, supra, the right to be free

froma strip search wthout consent, a warrant or exigent
circunstances is a clearly established right. Wile defendant
Kunmerer contends that she believed that plaintiff gave consent
to the other officers, plaintiff disputes this and al so maintains
that she objected to the search by Oficer Kumrerer when she

advi sed her that she had foot ulcers and shoul d not disrobe and
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take her shoes off in the back of the paddy wagon. Oficer
Kunmerer denied that plaintiff said anything to her about any
foot ulcers or conpl ai ned about being strip searched in any way.
We conclude that if believed, plaintiff’'s protestations
woul d rai se a doubt regardi ng her consent to be searched.
O ficer Kummerer would not then be able to rely on the alleged
consent given to her fellow officers. Wthout valid consent, a
warrant or exigent circunstances, Oficer Kummrerer shoul d not
have perfornmed the strip search in this case. Accordingly,
because of the factual issues in dispute, it is inappropriate to
conclude that Oficer Kutmmerer is entitled to qualified immunity.
Thus, we deny defendant Kummerer’'s notion for summary judgnment on
this basis.

Count One (lllegal Arrest)

I n Count One of her Amended Conplaint, plaintiff
contends that she was illegally arrested on the eveni ng of
February 8, 2005. Plaintiff further contends that Allentown
Police Oficers Lake, Faul kner and Sedor, together w th Sergeant
French perpetrated this illegal arrest.

A person is in custody when she either is arrested
formally or her freedom of novenent is restricted to the degree

associated with a fornal arrest. United States v. WI Il aman,

437 F.3d 354, 359 (3d Cr. 2006). To be in custody when a person

has not been formally arrested “sonething nmust be said or done by
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the authorities, either in the manner of approach or in the tone
or extent of their questioning, which indicates that they would
not have heeded a request to depart or allow the suspect to do

so.” Steigler v. Anderson, 496 F.2d 793, 799 (3d Gr. 1974)

(quoting United States v. Hall, 421 F.2d 540, 545 (2d Cir

1969)) .

There is no requirenent for police officers to give
M randa warnings to every person they question. Oregon V.
Mat hi ason 429 U. S. 492, 97 S.C. 711, 50 L.Ed.2d 714 (1977).
M randa warni ngs are only required when the person police are

gquestioning is in custody. Mranda v. Arizona, 384 U. S. 436,

86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
Finally, there are a nunber of factors that courts
consi der when determ ni ng whether a person is in custody. These
factors include:
(1) whether the officers told the suspect
[ she] was under arrest or free to | eave;
(2) the location or physical surroundi ngs of
the interrogation; (3) the length of the
interrogation; (4) whether the officers used
coercive tactics such as hostile tones of
voi ce, the display of weapons, or physical
restraint of the suspect’s novenent; and
(5) whether the suspect voluntarily submtted
t o questi oni ng.

Wl laman, 437 F.3d at 360.

In this case, plaintiff asserts that she and her
passenger were pulled over by Oficer Lake and that there was

nei t her reasonabl e suspicion, nor probable cause to pull over her
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vehicle. Plaintiff contends that this initial police intrusion
and subsequent actions by the police in searching her person and
vehicle constitute an illegal arrest w thout probable cause.
Plaintiff further asserts that she was gi ven M randa war ni ngs
during the investigation.

In addition, plaintiff contends that when the police
first approached her vehicle they were conbative and demanded to
know where the drugs were and required her to open her nouth and
proceeded to search her, her passenger and her vehicle.

Plaintiff denies stating that she used drugs and vehenently
deni es this accusation.

Def endants admit that plaintiff’s vehicle was pulled
over and that she and her passenger were briefly detained for
gquestioning about plaintiff’s activities. Defendants do not
di spute that plaintiff was given Mranda warnings. However,
def endants contend that plaintiff’s vehicle was pulled over based
upon reasonabl e suspicion or probable cause to believe that
plaintiff had engaged in a drug transaction and was transporting
illegal drugs in her vehicle.

Def endants further contend that plaintiff was never
arrested, and in fact was permtted to |l eave after conpl etion of
the al |l eged consensual searches of her person and vehicle.

Def endants characterized the intrusion as “low key” and permtted

plaintiff to snoke a cigarette while the search of her car was
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proceedi ng. Furthernore, defendants allege that at her
deposition, plaintiff admtted that she was never arrested. For
the reasons expressed bel ow, we disagree with defendants
Faul kner, French and Sedor and find that there are genuine issues
of material fact which preclude granting sumrary judgnent in
favor of these defendants regardi ng Count One.

Viewing the facts of this matter in the |ight nost

favorable to plaintiff as the non-novant, Anderson, supra, we

conclude that there are nunerous genuine issues of material fact
in dispute including whether the officers had reasonable
suspicion that crimnal activity was afoot’ or probabl e cause®
when they stopped and detained plaintiff, whether plaintiff was
in custody, whether she was free to | eave, whether she consented
to the search of her person and vehicle, the tone and tenor of
the police in questioning plaintiff and what plaintiff’s answers
were to the questions of the various officers at the scene.
These facts are all in dispute, are material and do not permt
granting defendants’ notion for sunmary judgnent on Count One of
t he Anended Conplaint in favor of defendants Faul kner, French or

Sedor.

! In other words, when they stopped plaintiff did the officers

suspect that plaintiff had coomitted, was committing, or was about to commt,
a drug offense, and was that suspicion reasonabl e?

8 In other words, when they stopped plaintiff did the officers have
probabl e cause to believe that a drug crime had been conmitted, and that
plaintiff was the person who probably committed it, and was that beli ef
reasonabl e?
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Therefore, defendant’s notion for sumrary judgnent on
Count One of plaintiff’s Arended Conpl ai nt agai nst def endants
Faul kner, French and Sedor is denied. As stated above, the
notion for summary judgnment of defendant Lake is granted because
he is entitled to qualified i munity.

Counts Two (Vehicle Search) and Three (Pat-Down Search)

Count Two of plaintiff’s Arended Conpl aint avers a
Section 1983 cause of action for illegal search of her vehicle by
def endants French, Faul kner and Sedor. Count Three all eges an
illegal pat-down search of plaintiff by defendants French
Faul kner and Sedor. For the follow ng reasons, we deny
defendant’ s notion for sunmary judgnent on Counts Two and Three
of plaintiff’s Amended Conpl ai nt.

A review of the record in this matter, in the |ight
nost favorable to plaintiff as the non-noving party, as required
by Rule 56 of the Federal Rules of G vil Procedure, reveals that
there are disputes concerning material issues of fact, which
preclude entry of summary judgnent on behal f of defendants.
These di sputes include, but are not Iimted to: (1) whether
plaintiff gave consent to search her person; (2) whether
plaintiff gave consent to search her vehicle; (3) what answers
plaintiff gave to were the questions posed by police; and
(4) whether the detention of plaintiff by the police was

reasonable in its scope.
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There are conpeting expl anati ons of the events
surroundi ng the forgoing issues which require credibility
determ nations by a jury. Al of these issues are materi al
di sputes concerning plaintiff’s claimfor violation of Section
1983 and thus preclude the grant of summary judgnent.

Accordi ngly, we deny Defendants’ Mdtion for Summary Judgnent
regardi ng Counts Two and Three.

Count Four (Strip Search)

Count Four of plaintiff’s Anmended Conpl ai nt asserts
def endants Kummerer, French, Faul kner, Sedor and Marino conducted
an unreasonabl e body-cavity search of plaintiff’s nouth and an
unreasonabl e strip search of her person. Specifically, plaintiff
contends that imedi ately after stopping her vehicle, Oficer
Marino ordered her out of the vehicle and directed her to open
her mouth so he could inspect it. 1In addition, plaintiff
contends that O ficer Marino summoned O ficer Kummerer by police
radio to cone to the scene to conduct a strip search of plaintiff
and her passenger.

Def endants contend that they had reasonabl e suspicion
or probable cause for the initial stop of plaintiff’s vehicle and
that she consented to all searches of her person and vehicl e,

i ncluding the search of her nouth and the strip search.
Furt hernore, defendants contend that plaintiff gave consent to

every search in this case.
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Finally, defendant Kunmerer contends that she is
entitled to qualified imunity because she relied on the other
of ficers who she all eges received consent to performthe strip
search. For the follow ng reasons, we deny all defendants notion
for summary judgnent on Count Four.

Strip searches are governed by the Fourth Anendnment’s
prohi bition on unreasonabl e searches and sei zures. Bell V.
WIilfish, 441 U S. 520, 99 S. . 1861, 60 L.Ed.2d 447 (1979). It
is well-settled that the strip search of a person’s body is only
perm ssible with consent, a valid search warrant or exigent

circunstances. Good v. Dauphin County Social Services for

Children & Youth, 891 F.2d 1087, 1092 (3d Gr. 1989).

In this case, defendants assert that plaintiff gave
verbal consent. Plaintiff denies giving consent. There was no
search warrant issued for a strip search, and we concl ude that
there were no exigent circunstances that would warrant the police
to conduct a warrantless strip search. Accordingly, because the
i ssue of consent is disputed, and because consent is a naterial
fact which nust be decided by a jury, we conclude that defendants
are not entitled to sunmary j udgnent.

G vil Conspiracy

I n Count Five of her Amended Conplaint plaintiff
al l eges a cause of action for civil conspiracy against all the

officers involved in this case who did not file police reports.
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Plaintiff further contends that this failure to file police
reports restricted her access to the court.

Def endants contend that plaintiff’s claimof civil
conspiracy fails because plaintiff fails to inplicate any federal
right as a result of defendants’ failure to wite police reports.
Specifically, defendants rely on the decision of United States

Magi strate Judge Jacob P. Hart in Bush v. Gty of Phil adel phi a,

No. Civ.A 98-0994, 1999 U S.Dist. LEXIS 11428 (E. D. Pa. July 16,
1999) (Hart, MJ.) and the cases relied upon in that decision.
For the followi ng reasons, we agree with defendants and grant
their nmotion for summary judgnent on Count Five of plaintiff’s
Conpl ai nt .

To allege a civil conspiracy under Section 1983,
plaintiff rmust plead that:

“a conbination of two or nore persons to do a
crimnal act, or to do an unlawful act by

unl awf ul neans for an unlawful purpose.” *“It
is not enough that the end result of the
parties’ independent conduct caused plaintiff
harm or even that the all eged perpetrators of
the harm acted in conscious parallelism?”
“Nor is it enough to showthat...the state
actors m ght have had a comon goal or acted
in concert unless there is a unconstitutional
action by virtue of a mutual understanding or
agreenent.”

Ful lman v. Phil adel phia International Airport, 49 F. Supp.2d 434,

444 (E.D. Pa. 1999). (Citations omtted.)
Section 1983 is not a source of substantive rights.

Rat her, it only provides a nethod for vindicating federal rights
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conferred el sewhere in the Constitution and federal statutes.

See G ahamv. Connor, 490 U.S. 386, 393-394, 109 S.Ct. 1865,

1870, 104 L.Ed.2d 443, 453-454 (1989). “Thus, not every w ong
commtted by a state actor provides grounds for a 8§ 1983 action.”
Bush, 1999 U . S.Dist. LEXIS 11428 at *9.

Plaintiff alleges that because defendants in this case,
and other officers in other unknown instances, failed to file
police reports when a strip search was done without a warrant in
t he back of a paddy wagon (searches defendants contend were done
wi th consent), the lack of docunentation has inpeded plaintiff
frominvestigating any other simlar incidents, and nade it
i npossible to identify a class of other plaintiffs that could
bring suit against defendants for these warrantl ess searches.

More specifically, plaintiff contends that because of
the failure to file incident reports of these encounters,
plaintiff and the purported class of simlarly situated
plaintiffs who have been subjected to the type of search done in
this case are unable to discover the circunstances under which
the searches were perforned; the rate at which such searches
uncovered contraband; to whom these searches were reported; who
ratified these searches; whether these searches were consensual
the identities, including race and gender of the individuals

searched; and the conditions under which these searches were
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performed. For the follow ng reasons, we disagree with
plaintiff.

Initially, we note that this case is neither a class
action nor a proposed class action. Thus, whether there is sone
theoretical class of simlarly situated potential plaintiffs is
irrelevant to the issues in this case. Al of the reasons
advanced by plaintiff above relate to a proposed cl ass of
plaintiffs. Moreover, at the tinme of this incident, defendant
police officers were not required to file a police report
regarding every activity they perform® Furthernore, we are
unaware of any federal statutory or Constitutional right to have
a police report fil ed.

Plaintiff does have a Constitutional right of access to
the courts. This right arises in a variety of contexts.

A ender v. Township of Bensalem 32 F. Supp.2d 775, 785 (E.D. Pa.

1999). In Chanbers v. Baltinore and Chio Railroad Conpany,

207 U.S. 142, 28 S.Ct. 34, 52 L.Ed. 143 (1907) the United States
Suprene Court stated that “the right to sue and defend in the

courts” is one of the many privileges of citizenship guaranteed

9 On March 10. 2005, after the investigation of this incident by the
O fice of Professional Standards of the Allentown Police Department, Chief of
Pol i ce Joseph C. Bl ackburn issued new directives regarding strip searches and
other matters. The new directive required, anong other things, that strip
searches shall not be conducted on any person not in custody, shall not be
conducted on the street and all strip searches nust be documented. See
March 10, 2005 Allentown Police Departnment Directive of Chief of Police
Joseph C. Bl ackburn attached as Exhibit H to Appendix G of the Appendi x of
Exhi bits to Defendants’ Statenent of Facts in Support of Their Mdtion for
Sunmary Judgnent .

-52-



by the United States Constitution. 207 U S. at 148, 28 S.Ct
at 35, 52 L.Ed. at 146. A right of access to the courts is also
enconpassed within the First Anmendnent’s right to petition the

government for redress of grievances. See California Mtor

Transport Co. v. Trucking Unlimted, 404 U S. 508, 92 S.Ct. 609,

30 L.Ed.2d 642 (1972).

Mor eover, there exists a due process right under the
Fourteent h Amendnent precluding state actors “from preventing
i ndi viduals from obtaining access to the civil courts.” Brown v.
Grabowski, 922 F.2d 1097, 1113 (3d Cr. 1990). The right of
access to courts also includes a right to |l earn facts necessary
to seek redress for Constitutional violations of individual
rights. 922 F.2d at 1113 n. 10.

In this case, plaintiff contends that the reason that
she cannot produce evidence to support her claimin Count Seven
(a rouge policy of warrantless strip searches) is because of the
failure of defendants to file police reports in the alleged
hundreds of strip searches that were conducted w thout any police
report being filed. Thus, plaintiff contends that because she
cannot seek redress on Count Seven, this supports her claimin
Count Five. W disagree.

As stated above, plaintiff has no statutory or
Constitutional right to have police reports filed. Moreover,

plaintiff has brought this case based upon the incident involving
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her. \What happened to others is not relevant to whether there
was a violation of the Fourth Amendnent in this case or whether
plaintiff gave consent in this case.

Plaintiff has not provided even a scintilla of evidence
t hat defendants conspired to deny her any statutory or
Constitutional right in this case. As stated succinctly by
Magi strate Judge Hart in Bush “not every wong comritted by a
state actor provides grounds for a 8 1983 action. Cases deci ded
inthis court and el sewhere reveal that conspiracy by police
officers to file false reports and otherw se coverup w ongdoi ng
by fellow officers is not in and of itself a constitutional
violation.” 1999 U S. Dist. LEXIS 11428 at *9.

In this case plaintiff conplains that the police did
not file police reports where they contend that the individuals
i nvol ved consented to a search and no drugs, guns or other
illegal contraband was found. |In plaintiff’'s case, she has
clearly averred that she did not give consent for any of the
searches conducted by police. It will be for a jury to determ ne
what happened on the night of February 8, 2005. However,
plaintiff has not shown that she has suffered any statutory or
Constitutional violation to support her cause of action for civil
conspi racy.

Accordingly, we grant Defendants’ Mtion for Summary

Judgnent on Count Five of plaintiff’s Anmended Conpl ai nt.
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Racial Profiling

In Count Six of her Amended Conplaint, plaintiff
contends that “defendant City of Allentown, intentionally,
purposefully and know ngly had a policy, practice, regul ation or
custom of pronoting, allow ng, condoning, and/or acquiescing in
invidiously, discrimnatory racial profiling by A lentown Police
Oficers.” More specifically, plaintiff contends that she was
singled out by Oficers Faul kner and Sedor because she was
traveling with an H spanic female and an African-Anerican mal e.

Def endant contends that plaintiff is not a nmenber of a
protected class and that the Cty of Allentown cannot be found
I i abl e under Section 1983 on the basis of respondeat superior
ltability. W agree.

To prevail on a claimfor racial profiling, plaintiff
must show that the challenged | aw enforcenent practice had a
discrimnatory effect and was notivated by a discrimnatory

purpose. Bradley v. United States, 299 F. 3d 197 (3d Cr. 2002).

To prove discrimnatory effect, plaintiff nust show that she is a
menber of a protected class and that she was treated differently
fromsimlarly situated individuals in an unprotected class.
299 F.3d at 206.

A nmunicipality may only be found |iable under Section

1983 where the nunicipality itself causes the constitutional

10 Plaintiff’'s second Amended Conpl ai nt at paragraph 80.
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violation at issue. Liability may not be based upon the doctrine
of respondeat superior or vicarious liability. Monell v.

Departnment of Social Services of the Gty of New York,

436 U.S. 658, 694-695, 98 S.Ct. 2018, 2037-2038,
56 L.Ed.2d 611, 638.

Under the circunstances of this case, plaintiff, a
white femal e, has not established that she is a nenber of a
protected class.! Moreover, plaintiff has not submtted any
evidence that any “simlarly situated” person in an unprotected
class was treated nore favorably for the sane conduct.

Finally, plaintiff fails to establish any formal policy
of the Allentown Police Departnent permtting or encouragi ng
racial profiling. On the contrary, defendants rely on an
adopted, formal policy prohibiting police officers from using
race, ethnicity, gender, sexual orientation, religion, socio-
econom c status or disability of a person as the sole reason for
stopping a vehicle, issuing a citation, naking an arrest,
conducting a field interview, investigative detentions, seizing

assets, seeking asset forfeiture or conducting a search. ?

1 We do not consider plaintiff’s gender as the defining el enent of

her claim Rather, we consider her ethnic background, as a Caucasian as the
rel evant issue before the court.

12 See General Order 4-10 effective January 9, 2004, attached as

Exhi bit A to Appendi x F of the Appendi x of Exhibits to Defendants’ Statenent
of Facts in Support of Their Mdtion for Sunmmary Judgnent.
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In addition, plaintiff fails to establish a custom of
racial profiling or a widespread practice of racial profiling so
wel | -settled that policy-making officials can be said to have had
actual or constructive know edge of it. At nost, based upon the
testinmony of O ficers Faul kner and Sedor, they took the race of
plaintiff’s passengers as one of many factors that led themto
believe that a drug deal had occurred.

Even taking the testinony of O ficers Faul kner and
Sedor in the light nost favorable to plaintiff (that they were
engaged in racial profiling) it is nothing nore than proof of a
singl e instance of unconstitutional conduct by a nuni ci pal
enpl oyee wi thout policy-making authority. This single instance
is insufficient to establish a customor policy. Gty of

&l ahoma City v. Tuttle, 471 U.S. 808, 823-824, 105 S.Ct. 2427,

2437, 85 L.Ed.2d 791, 804 (1985).

Accordi ngly, because plaintiff has not established
facts to support her claimfor racial profiling, we grant
Def endants’ Modtion for Summary Judgnent and di sm ss Count Six of
plaintiff’s Arended Conpl ai nt.

Strip Search Policy

I n Count Seven of her Amended Conplaint, plaintiff
asserts a cause of action under Section 1983 for an all eged rogue
policy of conducting warrantless strip searches in the back of

paddy wagons. Plaintiff contends that Sergeant French was the
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police officer who initiated this policy. Plaintiff avers that
def endants concede that there is uncontradi cted evidence of this
| ong-standing policy. Furthernore, plaintiff contends that
taking the facts in the light nost favorable to her as the non-
nmovi ng party, we nust deny Defendants’ Motion for Summary
Judgnent on Count Seven.

Def endants contend that there was a | ong-standing
customin the Al entown Police Departnment of conducting
consensual, on-site strip searches for suspected drug activity.
However, defendants assert that there is no evidence that the
customwas initiated by Sergeant French or that such a customis
unconstitutional. |In addition, defendants contend that even if
Sergeant French was the person who initiated this custom he is
not a policy-nmaker for the City of Allentown or the All entown
Police Departnent. For the follow ng reasons, we agree.

It is well-settled that individual defendants who are
pol i cymakers may be l|iable under Section 1983 if it is shown that
such defendants, “with deliberate indifference to the
consequences, established and maintained a policy, practice or

custom whi ch caused [the] constitutional harm” A M v. lLuzerne

County Juvenile Detention Center, 372 F.3d 572, 586 (3d Cr

2004) (quoting Stoneking v. Bradford Area School District,

882 F.2d 720, 725 (3d Cir. 1989)).
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We agree with defendants that plaintiff has offered no
evi dence that Sergeant French either had policy-nmaking authority
or, in fact, initiated the customof doing strip searches,
however characterized, in the back of paddy wagons. Plaintiff
cannot avert summary judgnent with speculation or by resting on
the allegations in her pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find in her

favor. Ridgewood, supra. Because plaintiff has conme forth with

no evidence to support Count Seven, we grant Defendants’ Motion

for Summary Judgnent and di sm ss Count Seven.

CONCLUSI ON

For all the follow ng reasons, we grant in part and

deny in part Defendants’ Mdtion for Summary Judgnent.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LORI A. REPPERT,
Cvil Action
Plaintiff No. 05-CV-01403

VS.

APRI L KUMVERER,
DONALD FRENCH,

M CHAEL FAULKNER,
THOVAS SEDOR,
MARK MARI NGO,

W LLI AM LAKE and

CI TY OF ALLENTOWN,

N N N N N N N N N N N N N N N

Def endant s

ORDER

NOW this 6'" day of Septenber, 2006, upon
consi deration of Defendants’ Mtion for Summary Judgnent, which

nmotion was filed February 9, 2006; upon consideration of
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Plaintiff’s Response to Defendants’ Mtion for Summary Judgnent,
whi ch response was filed March 17, 2006; upon consideration of
the briefs of the parties; and for the reasons expressed in the
acconpanyi ng Opi ni on,

| T IS ORDERED t hat Defendant’s Mtion for Summary

Judgnent is granted in part and denied in part.

| T 1S FURTHER ORDERED t hat Def endants’ ©Modtion for

Summary Judgnent on Count One of plaintiff’s second Anended
Complaint is granted in part and denied in part.
| T IS FURTHER ORDERED t hat the notion for summary

j udgnent of defendant O ficer WIIliam Lake on Count One of

plaintiff’s second Anmended Conpl aint is granted.
| T IS FURTHER ORDERED t hat Count One of plaintiff’s

second Anended Conplaint is dism ssed agai nst defendant WIIiam
Lake only.

| T IS FURTHER ORDERED that in all other respects

Def endants’ Modtion for Summary Judgnent on Count One of
plaintiff’s second Anended Conpl aint is denied.
| T IS FURTHER ORDERED t hat Defendants’ Mdtion for

Summary Judgnent regarding Counts Two, Three and Four of
plaintiff’s second Anended Conpl aint is denied.
| T IS FURTHER ORDERED t hat Defendants’ Mdtion for

Summary Judgnent on Count Five of plaintiff’s second Arended

Compl aint is granted.
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| T 1S FURTHER ORDERED t hat Count Five of plaintiff’s

second Anended Conplaint is dismssed.
| T IS FURTHER ORDERED that WIIliam Lake is dism ssed as

a defendant in this action.?®

| T 1S FURTHER ORDERED t hat Def endants’ ©Modtion for

Summary Judgnent regarding Counts Six and Seven of plaintiff’s

second Anended Conplaint is granted.

IT 1S FURTHER ORDERED t hat Counts Si x and Seven are

each dism ssed fromplaintiff’'s second Anended Conpl ai nt.

BY THE COURT:

[s/ JAMES KNOLL GARDNER

James Knol |l Gardner

United States District Judge

13 Def endant W liam Lake is naned in Counts One and Five only.

Because we have di sm ssed def endant Lake from Count One and have di sm ssed
Count Five inits entirety, it is appropriate to disniss defendant Lake from
this action.
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